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ncreased Government Audits/Raids
-9 Basics
-9 Self Audits

nitial ICE Contact and Notice of
nspection

Complying with the Notice of Inspection
E-Verify

Federal Contractor E-Verify Rule
Electronic I-9 Solutions
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New Enforcement Guidelines

* April 2009, Department of
Homeland Security (DHS) issued
new worksite enforcement
guidelines for Immigration
Customs & Enforcement (ICE).

Shift of focus from illegal foreign
worker to employer that hired
worker.

lllegal workers will continue to be
arrested.
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Sites of Immigration Raids, 2006-2008

Atlantic
Ocean

México

- courtesy of Centro Legal

FISHER & PHILLIPS LLP

ATTORNEYS AT LAW

www.laborlawyers.com e Phone (404) 240-4224



Raids/Audits
Obama Administration

— Feb. 2009: Bellingham, WA mechanic shop.
— Dec. 2009: Houston, TX seafood restaurant.

* 1-9 Audits - Notices of Inspection (NOI):

— July 2009: 652 NOQls issued. Notices of Intent
to Fine issued for $2.3 million.

— November 2009: 1000 NOIls issued.

« Complaints, investigative leads/intelligence or
connection to public safety & national security.

« More 1-9 Audits NOls expected.
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Protect your Business

Information obtained during I-9 audit may be
foundation for civil penalties, federal
indictments/prosecutions, back wage awards
and fines.

Ensure |I-9 compliance programs are in place,
fully up-to-date, and necessary controls are in
place.

Conduct regular internal I-9 audits and
remedy identified errors, as allowed.

Have outside counsel conduct periodic |-9
audits.

FISHER & PHILLIPS LLP

ATTORNEYS AT LAW

www.laborlawyers.com e Phone (404) 240-4224




-9 Basic Requirements

All employees hired after November
6, 1986 must have a current I-9
form on file.

» Current version of the form issued
8/7/09 (2/2/09 version still valid).

« Section 1 - completed by employee
prior to starting work.

» Section 2 - completed by employer
by end of third business day after
employee starts work.

FISHER & PHILLIPS LLP

ATTORNEYS AT LAW

www.laborlawyers.com e Phone (404) 240-4224




Section 1
Completed By Employee

Employee must complete section one
before work commences.

Section 1 asks for name, address, date of
birth, and Social Security number.

Employee must check box regarding
authorization to work in the U.S.

Must sign and date form.

May have assistance completing form.
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Section 1 (as of April 3, 2009

OMB No. 161 5-0047: Expires (6/30/09
Department of Homeland Security FU]:TI.I ].'?. Eﬂlp!ﬂ}“ﬂl?ﬂt
1.8, Citizenship and Immigration Services Eligibility Verification

Read instructions carefully before completing this form. The instructions must be available during completion of this form.

ANTI-DISCRIMINATION NOTICE: It is illegal to discriminate against work-authorized individuals. Employers CANNOT
specily which document(s) they will aceept from an employee. The refusal to hire an individual because the documents have a
future expiration date may also constitute illegal discrimination.

Section 1. Employee Information and Verification (To be completed and signed by employee af the fime employment beging.
Print Mame:  Last First Middle Initsal | Maiden Name

e ——

Address. (Sireer Name and Number) Apt. @ Drate of Birth fmonrfdayea]

Cily Staie Zip Code Social Secunity #

. 1 attest, under penalty of perjury, that | am (check one of the following)
I am aware that federal law provides for

imprisonment and/or fines for false statements or
use of false documents in connection with the
Chm pleﬁnn of this farm. | | A lawful permanent resident (Alwen #)

| | An alien authorized 1o work {Alien # or Admission #)

j A citizen of the United States

|:| A noncitizen national of the United States (see instructions )

until {expiration datz, if applicalle - morthdnevear)

i |'\l|l\.!l.l\.'i.'.:‘\. AlgEnature Diate fmonifiiidmia i)
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Section 2
Completed by Employer

« Complete Section 2 by end of 3" business day after
employee starts work.

 Examine and record documents presented by
employee to verify identify and employment

authorization (one for List A or one for List B and
List C).

* Insert start date, name & title of employer
representative, business name & address & sign
and date.
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Section 2
Completed by Employer — cont'd

 Certify that the documents:
* reasonably appear to be genuine;
* relate to the individual; and

« authorize the individual to work

 Documents examined must be originals — not
photocopies.
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Section 2

Section 1. Emplover Beview and Vertfication. To be completed and signad by emplover. Exanupe ope docurnent from List A OF
examine one document from List B and one from List C, as listed on the reverse of this form and record the title, number and
expiaton date, if aoy, of the document(s).

List A4 Ok ListBE AND Lizst C

Diocmmezs tids

Iszuimg authazicy

Decmmees £

EJ.'Fi.I:!'.i:I:D Diata |;,""..n_'.'|.'

Docomees: £

EJ.'Fi.I:!'.i:I:D Diata |;,""..n_'.'|.'

CERTIFICATION -1 attest, under penalty of perjury, that I bave examined the docoment(:) presented by the above-named employee, that
the above-listed decument(s) appear to be zenuine and to relate to the emplovee named, that t]t{e emplovee began employment on
imonthidgyvaar) and that to the best of my knowledze the emploves is eligible to work in the United States. (State
emplovment agencie: may omit the date the emplovee bezan emplovment )

Signaturg of Emplover or Anthorized Faprassmtasdve Print Nanq Tits

Dmsiness or Urgazazatioz Name and Addrass (Steeet Some amd Newber, City, Siate, Zip Code) Late imoetlyidap e
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Section 3 - Reverification

* |If employee’s authorization to
work in U.S. will expire — reverify.

If rehire employee within 3 years
of original hire date — may reverify
— use current version of Form [-9.

If employment authorization
document originally presented is
still valid, no need to review

document.
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Section 3

Section 3, Updating and Reverification, To be completed and signed by emplover,

A, New Name (if applicalble)

B. Date of Rehare imonthidavivear) (i applivable)

C. If employee's previous grant of work authorization has expired, provide the information helow for the document that establishes current employment eligibility

Document Trtle: Document #: Expiration Date (if any):

1 attest, under penalty of perjury, that to the best of my knowledge, this employee is eligible to work in the United States, and if the employee presented
document(s), the document(s) | have examined appear to be genuine and to relate to the individual,

Signature of Emplover or Authonzed Representative

Date fmonih/davivear)

Form [-9 {Rev. 06/05/07) N
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Photocopy Rule

« Copying of documents presented by the
employee permitted but not required.

« Even if copy documents, penalty may result if
form is not also properly completed.

* Photocopies can be used to correct problems
identified during a periodic self-audit or in
advance of a government audit.
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Retention Requirements

* Once employee terminated, you
must retain -9 form for:

— At least three years from date of
hire; and

— At least one year from date of
termination;

— Whichever is later.

* Once retention requirements met,
purge form.
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IRCA Prohibited Acts

e Cannot:

*Knowingly hire an alien who is not [N A
authorized to work. W /Uyt AN

“‘. rl 1 1 ‘ "".“ “,
-Hire any individual without verifying  IMMIMAAN /A&
iIdentity and work authorization.

*Continue employing person if you
know or should know the person is
not authorized to work.
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IRCA Prohibited Acts

« CANNOT:

‘require specific document or
combination of documents.

‘require more or different documents
than minimally required.

srefuse to accept documents that
reasonably appear to be genuine.
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Generate a list of all current
employees.

— Include name, date of hire, and
distinguishing fact (SSN or DOB).

Pull 1-9 forms for all current

employees.

Make sure that you have an 1-9 form
for each employee on the list.

Make a note on the list if an [-9 form
IS missing for a particular employee.
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Missing Form -9

* |If you determine that an |-9 form
IS missing for a current employee
— complete a form immediately.

Ask employee to complete
Section 1, sign and date (with

current date).

Complete Section 2 (insert
original start date) and sign and
date (with current date).
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Self Audit — Review Form

* Review each |-9 form for errors.
« Use “stick-on” notes to highlight error(s).
* Things to look for:

Missing information

Incomplete listing for documents
Signatures in Sections 1 and 2

Section 1 — Status Box Checked

Too many documents in Section 2

Was the correct version of the form used?
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Making Corrections

 Correct errors, as allowed, on each form.
— Section 1 — Employee makes
corrections.

— Section 2 — Employer makes
corrections.

« Strike through errors — do not use White
Out or Liquid Paper.

» All corrections should be initialed, dated,
and include the words “Per Self Audit”.
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Section 1 — Common Errors

Employee completed Section 1 after commencing work
— Not Correctable.

Employee did not check box regarding authorization to
work in the U.S. — Correctable.

Missing Social Security number - Not required (unless
using E-Verify at time of hire).

Employee failed to check or fully complete Citizenship
Status Box - Correctable.

Employee did not sign or date - Correctable.
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Section 1

OMB No. 161 5-0047: Expires (6/30/09
Department of Homeland Security Fm:“_‘ ]_'?' Emp_luymf:nt
1.8, Citizenship and Immigration Services Eligibility Verification

Read instructions carefully before completing this form. The instructions must be available during completion of this form.

ANTI-DISCRIMINATION NOTICE: It is illegal to discriminate against work-authorized individuals. Employers CANNOT
specily which document(s) they will aceept from an employee. The refusal to hire an individual because the documents have a
future expiration date may also constitute illegal discrimination.

Section 1. Employee Information and Verification (To be completed and signed by employee af the fime employment beging.
Print Mame:  Last First Middle Initsal | Maiden Name

ey e

Address. (Sireer Name and Number) Apt. @ Drate of Birth fmonrfdayea]

City Zip Code Socl Secunity #

. 1 attest, under penalty of perjury, that | am (check one of the following)
I am aware that federal law provides for

imprisonment and/or fines for false statements or
use of false documents in connection with the
Chm pleﬁnn of this farm. | | A lawful permanent resident (Alwen #)

| | An alien authorized 1o work {Alien # or Admission #)

j A citizen of the United States

|:| A noncitizen national of the United States (see instructions )

until {expiration datz, if applicalle - morthdnevear)

Emploves's Signature Dt ol
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Section 2 - Common Errors

 No Start Date Listed in Certification Box -
Correctable.

* |ssuing Authority, Document Number, and/or
Expiration Date missing for identity and work
authorization document(s) - Correctable.

* Too many or too few documents listed - Correctable.

 Employer signature box incomplete — Correctable.
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Section 2

Section 1. Emplover Beview and Vertfication. To be completed and signad by emplover. Exanupe ope docurnent from List A OF
examine one document from List B and one from List C, as listed on the reverse of this form and record the title, number and
expiaton date, if aoy, of the document(s).

List A4 Ok ListBE AND Lizst C

Diocmmezs tids

Iszuimg authazicy

Decmmees £

EJ.'Fi.I:!'.i:I:D Diata |;,""..n_'.'|.'

Docomees: £

EJ.'Fi.I:!'.i:I:D Diata |;,""..n_'.'|.'

CERTIFICATION -1 attest, under penalty of perjury, that I bave examined the docoment(:) presented by the above-named employee, that
the above-listed decument(s) appear to be zenuine and to relate to the emplovee named, that t]t{e emplovee began employment on
imonthidgyvaar) and that to the best of my knowledze the emploves is eligible to work in the United States. (State
emplovment agencie: may omit the date the emplovee bezan emplovment )

Signaturg of Emplover or Anthorized Faprassmtasdve Print Nanq Tits

Dmsiness or Urgazazatioz Name and Addrass (Steeet Some amd Newber, City, Siate, Zip Code) Late imoetlyidap e
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Section 3 — Common Errors

Date of Rehire Missing - Correctable.

Section 3 completed when not required (e.g.
for Permanent Resident) - Correctable.

Employer signature and date missing -
Correctable.

Incorrect version of form used — Not
Correctable.

Date of Rehire more than 3 years after
original hire date — Not Correctable.

Re-verification of employment eligibility not
timely — Not Correctable.
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Photocopies
Section 2 Documents

* Photocopies of Section 2
documents may be used to
correct problems identified.

* Review photocopies and insert
missing information.

* |nitial and date correction.
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Terminated Employees —
Auditing Retained Forms

Print List of terminated employees
who were hired after November 6,
1980.

Check hire date and termination date
to determine whether I-9 form should
be on file for terminated employee.

Purge forms not required to retain.

Review retained 1-9 forms and correct
errors where allowed/possible.
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Missing -9 —
Terminated Employee

If you discover that you are
missing an |-9 form for a
terminated employee, you
may contact terminated
employee and complete [|-9
form now.

Good practice to review 1-9
form at termination/exit
Interview.
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Most Common I-9 Mistakes

Section 1 — Work status box not
checked.

Section 2 — Start date missing.

Section 2 — Issuing authority
missing for document.

Section 2 — More documents
requested/listed than required.
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Pt, o "Ell'li__ ,I:Irudl MR N, | RES0047; Expines DRI040
Teparimens af Hrrmsland Seoprity - —-— Form I-%, Employment
L% Citiasship and lnnssgration Senvioss ibility Verification

C O r re Ct e d FRoead Instrastions carefully befsre comploting this form. The imersclions must be svailsble durisg comgletion of this form.

.th'l.'l DESCRIMINATION MOTICE: 1t is flegal do discrimimste sgains work-anthorized individuals. Employers CANNOT
Py witich decument(s) they will mazt from am employes. The refusal io hire an fsdividual because the documents bave a

e txer“h'm dale may abvo constitute legal diserimination,
Section 1. Enployes Infermation and Yerification (7o be completed and signed by emplayes a7 ihe fimg rgalaryens Beging §

F\ i Mlur Last Firsl Mliddle Enliaf .'|Cu.|—| Bne
JomES ShLLY T HraSod

Addems (Sves Nomy aad Numbar) ApLE :lmal Hirih (oo e aar)

IC ™ Valient Prive i g:_ﬂ 17 196y
Ciry Fam g Code iy ¥

Bt T o ]

1 b, mrder pevaity af perjiry, at e (e one of e falow ngl

I am aware that federal law provides for |U'{’ﬂ.:i|u:urﬂr S = i",lr"ﬂl":"’l

imprisanment and'or fines for false statements or
wse of false docu i i conieciied Wit the |:| A moncitioen ratienal of the Usiled Sk (s ktrectkans]
complethon of this farm, [ A towfisl parmssesi rovidan: [A%endy

] Anaken ssiberiaed w weik{Aliss 8 o Adwbsion §)

uni (o iraaen et i spplicatle - sondh s pear)
Employnns Sigrarae - J i iz
\5‘5&‘: - At mny IIr'-l..nr [o4 8T i
Preparer amdior Tnnsln’g- |Fn|l1nﬂ r+quzmmn;mdg,r'n:m1 um\n‘ by a perrin odker i the emakapee ) Faves, sner
ey of periry de § e s bt e rho s v v el Wt i e By o ey oededipe che eryormadion e i and conit
;p;rlrl'?hul.l'n:'l!tmnl: Prrim e B

Ty r——r—— e T [T —

Seetion X, Employer Review asd Verification (To be o ma'alld'si,g;lwd&}'zw'caer. Erpming e docwmees fom LA OR
examine ane document from List & and one from List C, as liated on the reverse of this form, amd record the ritle, mmber, and

axpiration diate, §amy, of the nl'.:\:uw:nrf:'\ i

i 'Ebs-rl'l'lqnf List A O Lt B AND T Lt .
Ea’lr"% Dhcument Ttk I - Drjoars Lice afe Eome o] T o chy Caverd
Pﬁ-{ Ismiing mEhoriy Shute ol M Fioiaal Securd -l‘l"*lﬂ"'l‘c"'l
Fave— e 174 O B3I e -1 E‘lﬁ Bis
] Tiife
Exgziratum [ ﬂl'l.@( 1) [] 4 -
Docencst d 7|nafi

Enrieation D (1F agl: -
CERTIFICATION | asieat, under pesalty of porjury, that [ bave sssmised the drcwmsnl(s) presented by fhe above-named smployee, that
i abive-lkated difumens(s) kppeir o be genuing sad ta relate o the employee named, (hal e esployes began emplayment an

jmanikimari _ and that to the best of my keowledpe ibe employee is wwthorized to werk in the United States.  (Snane
em pliymesd Jg:rﬁ\i—: m-ly omil the date i employes: begnn cnploymeni. )
Sipmiue ol Feser 2 At 7T T Friw Mams: Telc
= St Seno- | Bedn, Senit h Sonnel” BE . Foprese dehue
3 _-.m -gaAL ] 0 PRI 00 (VFLIES (R LFvay a0 (RAESAT, [A5 Siaie, P e Do s iiny e
'E’s'| _\:h_LH_nLﬁ-' Eh ?ﬂ!ﬁ.—h Gy =] 7o B
1 = Section 3. Updeting nod Réverilication (7o b completed and signed by emplayer.|
T Piewe Tere [}/ epplicable] = Bl Dt of Fich e fmanthettapipeae] [} applicatin)

T, I eraployee’s peewines pram of work sutharization has sxpine, prosie te imfomation helow far the docurmen T estbibbes sament empioymest mehasizdion
Do Tithy Diacument & Eogimaian [is

Tafiosl mader pemalty af perjury, that s Nhe Tewt o my Rw ::m 1l conpilr e 16 abehorieed 1a Fork i 1ha Unied Stacs, and § e cmpleyte prescabed
e umeals), Bic diumcpns) | have epamingd appear 4 Be geauine sad io rdate io (ke ledividusl -
Sgnatas of Employer or Asthoross Represmialiv: Tz jevenbae sy

Form -0 [Hev. DHI0N0E) K Paged

www.laborlawyers.com e Phone (404) 240-4224



Things to Remember

« U.S. passports, U.S. passport cards,
Unrestricted Permanent Resident
Cards, or List B Identity documents
should not be re-verified.

* As of April 3, 2009, expired documents
may not be accepted (unless they

have been automatically extended —
such as Temporary Protected Status).

Social Security card marked “Not Valid
for Employment” or “Only Valid with
DHS Authorization” is not acceptable
List C document.
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Be Ready for An Audit

Conduct periodic self-audits.

Make sure that your staff knows
how to properly complete the I-
9 form.

Keep |-9 forms in separate
binder — not in personnel files.

Purge |-9 forms when possible.

Prepare your staff for a surprise
visit from the government.
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ICE Arrives - Notice of Inspection

Three days notice prior to ICE review of I-9
Forms allowed (may waive but not
recommended).

Original, microfilm, microfiche or electronic I-
9 forms acceptable for inspection.

Personal appearance to give testimony and
turn over documents may be required.

Subpoena/warrant not required for |-9
Inspection.
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|ICE Arrives — No Notice
of Inspection

Allowed by law - 3 days
prior notice.

Don’t be persuaded to
waive 3 day notice.

Insist on written notice
of inspection.

ICE may not come back.
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-9 Forms At Different
Location

Inform |ICE immediately if forms
maintained at different location.

Make arrangements for
Inspection at location where

forms are maintained.

Provide information to ICE in
writing as proof of
cooperation/good faith.

FISHER & PHILLIPS LLP

ATTORNEYS AT LAW

www.laborlawyers.com e Phone (404) 240-4224




Providing Forms to ICE

* Notice of Inspection requires
employer to produce documents for
review.

Review may be at employer’s location
or at ICE office.

May, but not required to, turn over
originals or copies of I-9 forms to ICE
— may insist on inspection in
presence of company representative.
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What May Be Inspected?

I-9 Forms for current employees hired !
after Nov. 6, 1986.

-9 Forms for terminated employees
within the required retention period.

Electronic employee listing.
Quarterly wage and hour reports.
Payroll data.

SSA Mismatch correspondence.
E-Verify and/or SSNVS documents.

Business information (Employer ID
number, owner’'s SSN/address,
business licenses, etc.)
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Search Warrant

No 3 day notice required.
Review search warrant.

Monitor the search but do not
interfere.

Comply with terms of warrant.
Do not resist.

Notify/contact management and legal
counsel immediately.

Keep track of what is seized/taken.
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After ICE Inspection

* ICE issues Notice of Inspection Results if
found in compliance.

 If not in compliance, may receive:
— Notice of Technical or Procedural Failures.
Notice of Intent to Fine.
Notice of Suspect Documents.
Notice of Discrepancies.
Warning Notice.

* Notice of Intent to Fine — employer has
opportunity to negotiate settlement or
request hearing.
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Monetary Penalties

* |-9 substantive/uncorrected technical
violations (e.g., missing I-9) range
from $110 to $1,100 per violation.

* Knowing hire/continuing to employ
violations range from:

* $375-$3,200 (15t violation)
«$3,200-$6,500 (2" violation)
«$4,300-$16,000 (Subsequent violation)
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Determining Penalty
Amounts

mitigation:
*Good faith effort to comply;
*Seriousness of violation;
*\Whether the violation involved unauthorized
workers;
*Size of business; and
*History of previous violations.
*Violation percentage calculated to determine
amount of fine for first, second, subsequent

violations.
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Criminal Penalties

10 years and/or $250,000 fine for
harboring, smuggling, concealing, or
transporting illegal aliens for
financial gain.

» Criminal sanctions for conspiracy to
harbor, smuggle, conceal, or
transport.
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Be Ready for ICE Raid

Establish procedures if warrant
presented.

Ensure supervisors know who to
contact.

Designate a point person in each
location to document all aspects of
the raid.

Prepare employees for possible raid.

Be prepared to address media during
and after raid.
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No-Match Letters

* DHS rescinded No-Match Letter
Rule originally issued in Aubust
2007.

*Social Security Administration

undecided whether to resume
sending employers No-Match letters
*SSA will continue sending No-Match
letters to employees
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E-Verify

VOLUNTARY (unless required by state or
federal law).

E-Verify used to check newly-hired employee’s
eligibility to work in the U.S.

DHS campaign to “reward” employers who
use E-Verify — “| E-Verify” stamp of approval if
enroll, agree to 1-9 audit and sign ICE Mutual
Agreement to adhere to best standards
practices.
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States Requiring E-Verify

-AZ - all employers

- MS — 100+ employees by July
1, 2009, 30+ employees by July
1, 2010, all employers by July 1,
2011.

- SC — 100+ employees by July
1, 2009, all employers by July 1,
2010.

- Certain states require public
employers and state contractors to
use E-Verify (e.g., AR, CO, GA, MN,
NE, RI, UT).
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E-Verify

System checks SSA and DHS databases
using information in Section 1 of |-9 form.

Initiate E-Verify query within 3 business
days of start date of employment.

Only for newly-hired employees (unless
covered by Federal Contractor E-Verify
Rule.)

Results: Employment Authorized or
Tentative Non-Confirmation.
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E-Verify

 Employee must:
— provide SSN on |-9 Form;

— present photo ID in connection with completion
of I-9 Form.

 Employer must:

— take no adverse action against employee during
Tentative Non-Confirmation process.

— post notices at job site notifying
applicants/employees of E-Verify use.

— sign Memorandum of Understanding between
company, DHS and SSA.
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Federal Contractor E-Verify /@8

» Effective September 8, 2009.

* If clause in newly-awarded
contract (or amended
existing contract), must use
E-Verify for all newly-hired
employees and existing
employees working directly
on the contract.
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Federal Contractor E-Verify
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« Coverage:

- Prime Federal Contracts: Value at Ieast
$100,000 and period of performance 120
days or longer

- Subcontractors covered if prime
contract includes clause & for services or
construction valued at $3,000 or more.
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Exemptions

 The FAR E-Verify Clause will not
be inserted in the contract if:

— Work is to be performed
outside the U.S. only;

— Value of contract is less than
$100,000;

— Performance period less than
120 days;

— Contract only for commercial
available off-the-shelf (COTS)
items and related services.
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COTS ltems

« COTS item is any item of
supply customarily used by the
general public (including
construction material) that is:

— sold in substantial quantities in

the commercial marketplace; and

— offered to the government without
modification in the same form
sold in the commercial
marketplace.

FISHER & PHILLIPS LLP

ATTORNEYS AT LAW

www.laborlawyers.com e Phone (404) 240-4224



Expanded COTS-Related Exemptions

« Federal contracts for food
and agricultural products
shipped as bulk cargo that
would otherwise be

categorized as COTS are
also exempt from rule.

» Examples: grain, oils and
produce
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-9 Electronic Storage

Replace paper I-9 forms by creating
and storing |-9s electronically

DHS allows electronic |-9 storage.

For new hires and current
employees

Some electronic I-9 products allow
for E-Verify synchronization and
automatic expiring documents
notification.
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FISHER & PHILLIPS
Electronic -9 Solution
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FISHER & PHILLIPS LLP

ATTORNEYS AT LAW
Solutions at Work®

Thank You

Presented by:
Kim Kiel Thompson, Esq.

Fisher & Phillips LLP

Phone: (404) 240-5846
Email: kthompson@laborlawyers.com
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